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With the attached final rule, effective Jan. 1, 1997, 
the Office of Thrift Supervision COTS) has com- 
pletely overhauled its regulations dealing with set- 
ting up, investing in and operating savings 
associations’ subordinate organizations (sub- 
sidiaries and service corporations). The rule draws 
together in a new part 559 of the Code of Federal 
Regulations provisions that had been scattered 
throughout the code. 

The regulation clarifies the calculation of federal 
savings associations’ investment limits in their ser- 
vice corporations. In addition to holding up to 3 
percent of its assets in stock and loans to a service 
corporation, a thrift may make additional loans to 
a service corporation that are of the same type it 
can make to a third party. Such loans are subject 
to the same overall statutory investment limits as 
apply to all loans and to certain additional safe- 
guards specified in the new regulations. 

In general, loans to any one service corporation 
are limited to 15 percent of the thrift’s total capital, 
and, in the aggregate, to 50 percent of the parent’s 
total capital. 

To further clarify investment options, the rule adds 
a section dealing with pass-through equity in- 
vestments, which are investments in entities such 

as limited partnerships or mutual funds that hold 
assets or engage exclusively in activities permitted 
for federal savings associations. Until now, these 
investments have been discussed only in legal 
opinions and policy statements. The proposal 
simplifies certain investment requirements while 
adding safeguards and puts them together in one 
place. 

The list of preapproved service corporation activ- 
ities has been revised. The rule confirms that all 
activities permitted for federal savings associa- 
tions, except deposit taking, are preapproved for 
service corporations. Also preapproved are addi- 
tional activities that OTS has already routinely ap- 
proved on a case-by-case basis. 

Procedural requirements for thrifts to establish or 
acquire a new operating subsidiary and to convert 
an existing sewice corporation to an operating 
subsidiary, or the reverse, also have been stream- 
lined. 

The final rule was published in the De- 
cember 18, 1996, edition of the Federal Register, 
Vol. 61, No. 244, pp. 66561-66579. 

For further information contact: 
Deborah Merklr (202) 906-5688 
Susan Miles (202) 906-6798 

Nicolas P. Retsinas 
Director 
Office of Thrift Supervision 
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Cffice of Thrift Supervision 

12 CFR Parts 545,559,X0,553,567, 
571 

[No. O&,19] 

RIN 155&AAB8 

Subsidiaries and Equity Investments 

AGENCY: Office of Thrift Supervision, 
rmasury. 

ACTION: Final rule. 

SUMMARI: The Office of Thrift 
5upenrision COTS or agency) is today 
issuing a final rule updating and 
substantially smamllning as 
~egulatians and policy statements 
c onceaing subsidiaries and other 
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swings associations haveeownership 
interests (including operating 
subsidiaries end service corporetionsl 
and equity investments (including pass- 
through investments). These 
amendments are being made pursuant to 
the Regulatory Reinvention Initiative of 
the Vice President’s National 
Performance Review (Reinvention 
Initiative) and section 303 of the 
Community Development and 
Regulatory lmpmvement Act of 1994 
KXXUAL which requires OTS end other 
federal benking agencies to review, 
streamline. end modify regulations and 
policies to tmpmve efficiency, reduce 
““necessary co&. end remove 
inconsistent, outmoded and duplicative 
requirements. 
t?FFEG’TlVE OCITE: January 1.1997. 
FOR FURTHER tNFORMIllON CONTACT: 
Deborah Me&e, Project Manager. 
Supervision Policy, [2021 90&5588: 
Donna De& Manager, Supervision 
Policy, (202) 9067458: s”sen Miles. 
Senior Attorney. Regulations end 
Legislation Division. (202) 90&6798:. 
Dean Shehinian. Senior Counsel for 
Corporate Activities, Business 
Transactions Division. (202) 9067289: 
or Deborah D&in, Deputy Chief 
co”nsel. (2.02) 9066445. Reg”letions 
and Legislation Division, Chief 
colmsel’s office, office of Thrift 
Supervision. 1700 G Street. NW., 
Washington. D.C. 20552. 
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EBecttve Dete 

I. Beckgnnmd 

Pursuant to section 303 of the CDBIA ’ 
end the Administration’s Reinvention 
Initiative. OTS began e comprehensive 
review of its regulations in the spring of 
1995. Early in that process. OTS 
identified its regulations governing 
opemtlng subsidiaries. service 
corporations and other equity 
investments es one of the most 
important ames for updating and 
stmemlining. Each mguletion ill this 
area was reviewed to determine whether 
it was c-t and understandable: 
imposed the least possible burden 

consistent with safety and soundness 
and statutory requirements: addressed 
subject matter more suited for handbook 
guidance: and was written in e clear, 
straightforward manner. OTS also 
sought industry input regarding staffs 
initial recommendations through an 
industry focus group consisting of thrift 
representatives, an industry trade 
association. and OTS staff. The 
consensus that emerged from this 
process wes that regulatory burden 
could be reduced primarily by 
enhancing flexibility and clarifying 
investment options available to savings 
associations, including operating 
subsidiaries, service corporations, and 
pess.through investments. 

As a result of this review. OTS 
identified e number of ways in which its 
regulations could be revised to reduce 
regulatory burden. On June 13.1995. 
OTS issued a notice of proposed 
rulemeking.2 Tbe proposal reorganized 
some reg”latlons into e chart to 
facilitate comparisons of the different 
types of subordinate organizations: 
replaced several application procedures 
with mom streamlined notice 
mq”irementsz standardized the 
req”imments applicable to pess-through 
investments: revtsed the list of activities 
preappmved for thrift service 
corporetions: removed reg”lations 
dealing with finence subsidiaries 
(which have largely been replaced by 
operating subsidities); and restated the 
regulations in 

Today’s fine P 
lain language. 
rule is substantially 

similar to the June proposal. but 
incorporates several changes end 
clerifications in response to comments 
received. 

n. summary of commmlte and 
Deecription of the Fine1 Rule 

A. Cenerol Discussion of the Comments 

The public comment period on the 

swings associations. three trade 
associations. and one mortgage guamnty 
ins”rence corporation. submitted 
comments. 

Eight of the ten commentem 
supported OTS efforts to clarify. 
consolidate, end reorganize these 
regulations. They agreed that the 
proposed regulatory changes will make 
it easier to meke lnveetments in 
subordinate olganizations. Several 
commentera spedficelly supported the 
plain language drafting end 
accompanying chart. stating that these 
changes will be useful and will reduce 
tbe burden of compltance with the 

regulations. Most commenterS who 
supported the pmposal also made 
suggestions for clarifications and 
modifications. which am discussed in 
the section-by-section analysis. Two 
commenters, representing current or 
potential competitors of savings 
associations or their service 
corporations, urged OTS not to adopt, or 
to proceed mom slowly with, changes 
that would expand the list of 
preapproved activities for service 
corporations of federal savings 
associations. 

B. Section-by-Section Analysis 

New Pert 559Gubordioete 
OIgtiZ&iO”S 

OTS~rop~~dtoadoptanewPart 
559. S” adranes. that would include all 
of the agency’s regulations effecting 
tbriA subsidiaries. Commenters 
generally ageed with OTS’s view that 
this reorganization will meke it much 
easier for savings associations to find 
and “se these regulations. OTS has 
retitled this pert es “Subordinate 
Orgenizations” in order to avoid 
potential confusion erising from the use 
of the term “subsidiary” both es a 
generic tern for a business organization 
in wbicb e savings association has an 
ownership interest and es .s more 
specific term used to describe e 
“errower category of companies in 
which the savings association’s 
ownership interest is significant enough 
to give it direct or indirect control. A 
federal savings association’s ownership 
interest in a service corporation mey not 
be large enough to m&e that service 
corporation a “subsidiary” of the thrift. 
but the service corporation is still 
subject to federal regulation under tbis 
part b-use the savings essociation is 
en owner of tbe service corporation. 

Sectlou 559.1 Whet Does This Pert 
Cover? 

This section explains tbe scope of 
new Pert 559 and sets forth OTS’s basic 
statutory authority over subordinate 
or+tizations. No commenters 
addressed this section, which is adopted 
es proposed. with minor tecbnicsl 
COlTCCUOnS. 

Section 559.2 Definitions (new) 

As OTS reviewed the comments 
received on the proposal. it became 
clear that adding a definitional section 
to Part 559 would help users to identify 
more readily what types of entities am 
effected by the various regulatory 
prowsions. New 5 559.2 gstbere in one 
loce~on definitions of key terms 
describing different types of entities in 
which savings essodations may invest. 
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These definitions are derived in large 
pert from existing regulatory definitions. 
The term “subordinate organization” 
encompasses all business organizations 
in which a savings association has a 
dnect or indirect ownership interest 
except where that ownership interest 
has been acquired through the use of the 
savings association’s pass-through 
investment authority (discussed below). 
“Subsidiary” is defined using language 
taken from the Federal Deposit 
Insurance Corporation’s regulations 
governing notices filed for savings 
association subsidiaries, 12 CFR 
303.13(a)(1996). This definition turns 
primarily on whether en association has 
control of the entity in which it invests. 
For these purposes, OTS will use its 
standard definition of “control.” which 
appears in its change-of-control 
regulations. 12 CFR Part 574. 
“Operating subsidiary” is defined es 
any entity that satisfiws the operating 
subsidiary requirements of new § 559.3 
and is designated es en operating 
subsidiery by the investi”g association. 
There are three basic characteristics of 
en operating subsidiary: (a) e majority of 
its voting shares must be owned by the 
investing association; @I it must be 
controlled by the association; and [c) it 
may engage only in activities that are 
permissible for the essociation. “Service 
corporation” is aefi”ned es any entity 
that satisfies the service corporation 
requirements of new $559.3 and the 
authorizing statute. 12 U.S.C. 
1464(c)(4)(8), and is designated es e 
service corporation by the investing 
association. Service corporatio”s may 
“gege in activities reasonably related to 
the operation of a finencisl institution. 
However, the amount of funds a federal 
savings aseocietion may invest in 
service corporations is limited (as 
discussed below). “Lower-tier entity,” a 
new ten”. includes all business 
organizations in which en operating 
subsidiary, setice corporation. or other 
subordinate organization has an 
ownership interest. It includes entities 
often commonly referred to es “second- 
tier service corporations” or “service 
corporation subsidiaries.” “GAAP- 
consolidated subsidiary” is e newly 
defined term that describes all operating 
subsidiaries end any service 
corporations or lower-tier entities that 
em consolidated with a savings 
association for purposes of filing reports 
1” accordance with Generally Accepted 
Accounting Principles [GAAP). 

Section 559.3 What Are the 
Characteristics of. end What 
Requirements Apply to. Subordinate 
Organaations of Federal Savmgs 
Assocmtions? 

Section 559.3 [proposed es S 559.2) 
authorizes federal savings associations 
to establish or acquire operating 
subsidierarles end service corporations. 
Most of this section takes the form of a 
chart that lists and compares the 
different characteristics of. end 
requirements that apply to. operating 
subsidiaries and service corporations 
(including lower-tier entities in which 
these companies invest). The chart is 
derived in large part from the current 
regulations et 12 CFR 545.74 (service 
corporations) end 545.81 (operating 
subsidiaries). Where appropriate. end 
for eerie of reference, it cross-references 
other applicable OTS regulations that 
have been the subject of frequent 
questions to the agency. The chart 
reiterates that, in addition to 
preapproved service corporation 
activities. a federal thrift may continue 
to apply to OTS for case-by-case 
approval for a service corporation to 
engage in e”y activity that is reas.onablJ 
related to the operation of a fimacial 
institution. 

Commenten thought the chart would 
be e comprehensive and concise 
reference source that would make it 
easier to compare these two st~ctums 
end determine which best fits the 
association’s needs. 

Commentem addressed several 
substantive arees covered by the chew 

Preemption 
The regulation &ts forth OTS’s long- 

standing position that State law is 
preempted for opemting subsidiaries to 
the same extent es it is for the parent 
federal swings essociation. OTS has 
taken this position because an operating 
subsidiary-which may only engage in 
ectivitids permissible for its parent 
federal savings association end must be 
controlled by the investing savings 
association-is treated as the equivalent 
of e department of the parent thrift for 
reguletory end reporting purposes. L” 
the past. OTS has not preempted state 
law for service corporations because 
service corporations are not so closely 
tied to the parent thrift. 

One co-enter asked that we 
reexantne whether state law should be 
preempted for those service 
corporations that must be incorporated 
in the state where the paent federal 
savings association is incorporated 
(commonly referred to es tint-tier 
service corporations). Alternatively, this 
commenter urged that OTS consider 

relaxing or eliminating the requirement 
that first-tter serwce corporations (in 
contrast to operating subsidiaries and 
lower-tier entities) must be organized in 
the state where their parent thrift has its 
home office. The co-enter argued that 
5 5(c)(4)(Bl oEihe Home Owners’ Loan 
Act (HOLA) only requires that a service 
corporation be incorporated in the 
federal sawngs association’s home state 
where a service corporation is owned by 
more than one savings association. 

Upon review, OTS continues to 
believe that state law should not be 
preempted for service corporations of 
federal savings associations to the same 
extent that it has been for federal 
savings associations end their operating 
subsidiaries. Service corporations 
engage in activities that are related to 
end promote. but go beyond, those 
permitted for federal savings 
assocmtions themselves. in contrast. 
operating subsidienes engage only in 
activities that could be conducted et the 
parent thrift level. Additionally. unlike 
en operating subsidiary. a service 
corporation need not be controlled by 
its parent thrift. Moreover, a federal 
thrift may only invest a smell portion of 
its essets in service corporations. while 
uo such limits apply to operating 
subsidiaries. These distinctions m&e 
service corporations less critical to the 
operations of federal savings 
associations. Therefore, to date OTS has 
concluded that broad federal 
preemption for service corporations is 
not necessary to facilitate the safe end 
sound operation of federal savings 
associations. to enable federal savings 
aesocfetions to conduct their operations 
in accordance with the best practices of 
thrift institutions in tbs United States. 
or to further other purposes of the 
HOLA. Although the agency could 
pmmulgate preemptive regulations if 
circumstances warranting federal 
preemption arise, the agency does not 
believe such circumstances exist et this 
time. Accordingly, service corporations 
continue to be subject to state law 
except where state law comes into direct 
conflict with federal law. 

The home-state incorporation 
restriction that the commenter 
elternatively suggests that OTS relax or 
eliminate is a statutory requirement 
found at HOLA 5 S(cl(4)(B). That section 
provides that fedeal savings 
associations may make investments “in 
the capital stock, obligafions. or other 
securities of eny corporation organized 
under the laws of the State in which the 
Federal savings association’s home 
office is located, if such corporation’s 
entire capital stock is available for 
purchase only by &ings associations of 
such State and by Federal savings 
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associations having their home offices 
in such State.“) The most nature1 
reading of this language is that e service 
corporation must both: (a) he organized 
in the parent thrift’s home stete. end (b) 
sell capital stock only to thrifts that 
have their home offices in that state. 
This is how OTS end its predecessor 
have long read the statute. OTS does not 
have the authority to override the 
statute. Nevertheless, OTS would 
support * statutory change eliminating 
the home state incorporation 
requirement. In our view, this 
requirement is en unnecessary 
procedural hurdle with no connection 
to safety end soundness. 

Inapplicability of HOL4 Section S(c) 
lnvestnlent Limits to service 
COrpOhOllS 

One trade association co-enter 
representing competitors of federal 
savings associations reiterated a 
comment it had submitted on OTSs 
Lending end Investment pmposnl. It 
argued that OTS should aggregats 
commercial loens made by II federal 
thriff’s service corporetio” with 
comnmrcial loens made by the thrift 
itself for purpos‘3s of celculeting 
investment limits under saction 
J(c)(Zl(A). To do otherwise, it agues. 
would cirnunvent Congress’ intent to 
establish a ceiling on conmmrcial loan 
activity by savings associations. 

The requirement that e service 
corporetio”‘s co”u”ercial loans be 
aggre+xted with thwe of the parent thrift 
to determine compliance with the 
limitation on co”““ercial loans was 
previously established by OTS 
regulation, not the HOLA. This 
requirement wes removed by the Enal 
Lending end lnveetments Rule, effective 
88 of October 30.1996: As discussed in 
the preemble to that regulation. the 
statutory language imposing investment 
limits on connnerdal lending by swings 
associations nowhere refers to loans 
made by service corporetions.~ 
Similarly. section 5(c)(4)(B) of the 
Ha.& which euthoxizes i”ve&“e”ts in 
service corporatio”s of up to 3% of e 
thrift’s assets, does not contain any 

sublimit on commercial lending by 
service corporations. 

Accordingly, es proposed, the chart 
that appears in 0 559.3 reiterates that 
loans and investments made by service 
corporations are not subject to the limits 
that apply to federal savings 
associations under HOLA setion 5(c). 

Structure of Operating Subsidiaries and 
service corporetions 

One conunenter specifically 
supported the provisions in the chart 
that streamline the procedure for 
converttng service corporations to 
operating subsidiaries or operating 
subsidiaries to service corporetions. We 
reiterate that e ssvings_essociation 
converting its service corporation to en 
operating subsidiary must be certain 
that the activity is permissible for a 
federal savings aswcietton. 

Two commenters also suggested that 
the chart should address whether en 
operating subsidiary may be structured 
es a limited partnership or limited 
liability company (LLC1.e Botb of these 
forms of orgenizetion limit the liability 
of their owners to the amount of their 
inveetment in much the een~e wey es the 
liability of e stockholder of e 
corporation is lhnited. While OTS 
expects that the vast majority of 
operating subsidiaries will continue to 
be etructured es corporetions. in the 
interest of increasing federal thrifts’ 
flexibility in structuring their 
operations, the egency has modified the 
chart by removing spedfic references to 
“i”corporatio”“. A” opereting 
subsidiary must still satisfy the basic 
requirements of majority ownership 
interest. limited liability. end effective 
operating contrd. Not ell forms of 
organization will meet those 
requirements. OTS will therefore 
continue to address requests by thrifts to 
establish en opezeting subsidiary in a 
“oncorporete form one we-by-case 
basis through its § 559.11 notice end 
review process O~e”izatiO”el forms 
thet meet the requirements of the 
reguletio” end do not present safety end 
soundness concerns will be 

The chart has been similar P 
ermitted. 
y emended 

to give service corporations the 
potential to be organized in other forms. 
EGRPBA eraended the Bank Service 
Corporation Act to conErm that first-tier 
benk service corporations may be 
established es LLCs. HOLA wes not 
similarly amended. Nothing in 
EGBPR4’s legislative history or the 

legislative history of the HOLA 
addresses whether savings association 
service corporations may be organized 
es LLCs. Absent such guidance. OTS 
~111 follow its standard practice of 
interpreting the HOLA in e manner that 
does not elevate form over substance. 
Thus, OTS believes the HOLA 
a”thortz.%tion to invest in service 
corporations should be read to perndt 
any organizational form that provides 
the sane basic protections es the 
corporate form of organization, 
including limited liability. Any 
proposal to organize en LLC or a limited 
pertnership es * first-tier service 
corporation will be carefully reviewed 
in the 5559.11 notice process to 
ascertain whether liability will in fact be 
limited end whether any other safety 
end soundness concerns em presented. 

Consolidation of Operating Subsidiaries 
with Their Perent Savings Associations 

One co-enter wged OTS to amend 
the cherl to ellow for waiver of the 
requirement that operating subsidiaries 
are generally consolidated with their 
parent thrift for purposes of investnlent 
authority end other regulatory 
requirements OTS does not believe that 
e specific waiver provision is necessary. 
OTS regulations already provide, at 12 
CFS 50030(a). thet the OTS Director 
“may, for good ceuee end to the extent 
permitted by stetute. waive the 
applicability of any provision of this 
chapter.” That pmvision covers sll OTS 
regulations except for those co”tzd”i”g 
statutorily mandated provisions. 
Becauee the operating subsidiary form 
of orgenizetion is permitted by, but not 
specifically addressed in OTS’s 
statutory authority over federal ssvtngs 
aeso&tio”s. “lost rwplire”le”ts 
governing operating subsidiaries ere no, 
mandated by statute. OTS will review 
any requests to waive a con$olidetio” 
requirement one case-by-case basis to 
determine whether ood cause exists. 

OTS has also mo c& Eed mavisions of 
the &art sununtizing thi cepital end 
Qualified Thrift Lender (QTL) 
mquimments to reflect changes made to 
the underlying regulations in tbis or 
other recently adopted OTS mgulations. 
Other technicel, non-substantive 
chenges have bee” made to meke the 
chert easier to understand. 

SectIon 559.4 What Activities Are 
Preapproved for Service Gxporetione? 

This section (pmposed as 5 559.3) 
replaces the list of preeppmved 
activities found in -e”t 6 545.74(c). 
This section does not purport to list all 
posstble activities that may be 
permissible for service corporations of 
federal savings associations. but only 
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those that have been preapproved and 
may be conducted by well-run 
institutions upon notice to OTS. Other 
unlisted activities that are reasonably 
related to the operation of financial 
institutions will be considered on a 
case-by-case basis upon application to 
OTS. 

The proposal revised the list of 
preapproved activities to: 

l Affirm that any activity B federal 
thrift may conduct directly. except 
deposit-taking. is preapproved for a 
service corporation, when conducted in 
the same manner es allowed at the 
federal savings association level. This 
includes all activities listed in the 
HOLA and Part 560. as well as other 
incidental powers addressed in OTS 
legal opinions and guidance. 

l Include certain activities that the 
OTS already routinely approves on a 
case-b -case basis. 

l A r low business and professional 
activities that involve financial 
documents. financial clients. or are 
generally finance-related to be 
performed for any person. 

l Permit a limited number of services 
that have not been previously 
author&d, but are reasonably related to 
the operation of * financial institution 
and have bee” permitted for bank 
operating subsidiaries or bank service 
co oratio”s. 

zre e commenters thought the 
proposed additions to the list of 
preappmved activities for service 
corporations would be helpful in a 
variety of ways: business plans could be 
developed mom efficiently: uncertainty 
over whether activities or-e permissible 
would be eliminated; and. as a result. 
federal savings associations could 
function more efficiently. 

One co-enter requested that the 
agency clarify that the presence of an 
activity on the list of preapproved 
activities does not necessarily imply 
that federal savings associations cannot 

B diredy. lhx. IS 
correct, but it should also be noted that 
the activities listed in the regulation 
may be conducted without being subjj 
to the same limits that apply to the 
parent federal savings association 
except where specifically provided. For 
example. service corporations may 
perform some services for third parties 
that the federal savings association may 
only perform for itself. 

One trade association co-enter 
representing competitors of savings 
associations argued that the proposed 
regulation would expand the activities 
permissible for service corporations too 
far. It only supported the modification 
of preapproved activities to include 
those previously authorized and 

pernntted for bank operating 
subsidiaries or bank service 
corporations. This commenter also 
objected to pernutting preapproved 
“finanmal-related” or “credit-related” 
activities to be performed for anyone 
(rather than Only primarily for financial 
institutions). and characterized the 
proposal’s changes as “substantive 
modifications that go beyond regulatory 
burden reduction.” 

OTS does not agree. The effect of 
today’s amendments is not to expand 
the scope of permissible service 
corporation activities. The service 
corporation regulation has never 
purported to list all “permissible” 
activities of service corporations of 
federal savings associations. but only 
those “preapproved.” Under both the 
current and the new regulation, federal 
savings associations may apply to 0TS 
for approval of any proposed service 
corporation activity that is “reasonably 
related” to the activittes of federal 
savings associations end other financial 
institutions.’ OTS believes that once it 
has become familiar with en activity 
end determined that it is “reasonably 
related.” the activity should be added to 
the preapproved fist. No purpose is 
served by requiring well-run institutions 
to file applications (rather than notices) 
to engage in these activities, pey higher 
fees. and wait for agency approvals. 
Today’s action merely reduces the 
procedural hurdles that sewice 
corporations of well-run federal savings 
associations must scale before engaging 
in certain permissible activities by 

-replacing application requirements with 
notice requirements. 

Of tours*, savings associations may 

case approval Par their service 
continue to ap iy to OTS for case-by- 

corporations to engage in activities not 
on the preapproved list, or for the 
service corporation to provide services 
to a broader range of ~~storners than 

e caregones 01 
activities on the preapproved list. 

Today’s additions to the preapprovec 
list will place federal thrifts one mom 
level playing field with competitors 
(including non-depository financial 
institutions) by allowing thrift service 
corporations to engage in profitable 
businesses that do not carry significant 
risks and that may be synergistic with 
the core thrift business. 

Mortgage Insurance 
OTS requested comn,ent on whether 

service corporations should be 
permitted to engage in activities related 

to private mortgage insurance (mortgage 
i”surance1. As part oi its recent 
Conflicts of Interest. Corporate 
Opportunity. and Hazard insurance 
rulemaking.~ OTS has removed 5 S&.44 
of its regulations, which had 
significantly limited the mortgage 
insurance activities of federal savings 
associations end their subordinate 
organiza:ions. by, among other things, 
limiting the circumstances under which 
a savings assocxation could insure any 
ioen with a mortgage insurance 
company I” which it had a significant 
direct or indirect interest. 

One trade associatror. co-enter 
urged OTS not to make underwriting 
mortgage insurance e preapproved 
activity for service corporations end to 
proceed with caution in allowing 
service corporations to enter the 
mortgage insurance business. This 
commenter believed that mortgage 
insurance underwriting presents 
different risks than other insurance 
products because. among other reasons. 
it is non-cancelable. i:s premium is 
fixed for the duration of the policy, and 
it covers the riskiest type of single- 
family mortgage. If underwiting 
mortgage insurance is permitted. this 
commenter believed OTS should require 
a72 application. separate capitalization of 
the subsidiary. and arms’ length 
transactions. 

.4 second commenter urged OTS to 
make underwriting of captive mortgage 
reirisurance (YzMR”) (reinsurance 
solely of loans originated by an 
affiliated federal savings association end 
insured by a pnmary mortgage 
insurance provider1 a preapproved 
activity. This conunenter pointed out 
that the mortgage insurance industry is 
a highly regulated industry subject to 
comprehensive state end federal 

insurance or general reinsurance of 
mortga 

Base 2 
e insurance. 
on this commenter’s 

description of CMR, it appears that CMR 
could be a” activity “reasonably related 
to the activities of financial 
institutions: At this point. however. 
OTS believes that the underwriting of 
captive mortgage reinsureace and other 
mortgage insurance-related activities 
should be considered on a case-by-case. 
rather than a preapproved, basis. This is 
consistent with the appmach OTS has 
generally taken when authorizing new 
service corporation activities in order to 







66566Federal Register I Vol. 61. No. 244 I Wednesday, December 18, 1996 I Rules and Regulations 

must have majority ownership of a” 
operating subsidiary but may not 
control a pass-through entity. Unlike a 
service corporation. which is usually 
structured as a corporation and which 
may potentially engage in a broader 
range of activities than a federal savings 
association. pass-through investments 
(except for investments made primarily 
in order to use a corporation’s services 
under 5 560.3z(b)(5)(vl) may take the 
form of stock investments only with 
special approval from OTS and may 
only be made in entities that engage in 
activities that a federal savings 
association could conduct directly. 

I”vest”le”ts that satisfy the 
conditions enwnersted in this section 
will not require advance notice to OTS. 
A savings association must provide 
written notice to OTS before making any 
pass-through investment that does not 
meet those standards. OTS will review 
these notices and may object or impose 
conditions for supervisory, legal. or 
safety and soundness reasons. 

Loans that a savings association 
makes to a” entity in which it has made 
a pass-through equity investnmnt will 
be subject to the LTOB rule in the same 
manner as loans by a savings association 
to any third party. Absent particular 
safety and soundness concerns. such 
loans will not be aggregated with pass- 
through equity investments made 
pursuant to this section for purposes of 
either LTOB restrictions or restrictions 
under this section. 

Commenters supported codifying 
pass-through investients because the 
requirements would be more clearly set 
forth and the approval process would be 
more predictable. 

One commenter requested that OTS 
confirm that the restrictions applicable 
to pass-thmugh investments do not 
apply to operating oubsldiaries. A 
thrift’s investment in its operating 
subsidiary is “ot subject to the 
restrictions set forth in this section. 
Pass-through investments made by a” 
operating subsidiary would. however. 
be subject to this section. 

Two commentem argued that LLCs 
should be a preapproved structure for 
pass-through invesunents. OTS agrees 
that LLCs should bee preapproved pass- 
through investment structure, as they 
offer a number of benefits to thrifts 
while containing adequate safeguards. 
Consistent with other preapproved 
entities, LLCs are generally structured to 
provide a thrift with limited liability 
equal to the amount “wested. OTS 
believes that by preapproving this 
structure for potential pass-through 
investments, thrifts will enjoy greater 
flexibility and a lower regulatory 

burden. especially in the community 
development area. 

Section 560.36 De minimis 
investments 

This section (proposed as 5 560.33) 
specifically confirms that a federal 
savings association may make de 
minrmls equity investments in 
community organizations in which 
national banks may invest. Total 
investments made under this section 
may not exceed the greater of ‘1. of 1% 
of an association’s total capital or 
$100,000. 

Two commenten argued that OTS 
should increase the permissible 
investment for well-capitalized, CAMEL 
l-or z-rated institutions to 5% of 
capital, in the aggregate. so long as 
deducting the investment from capitol 
would not cause tbe institution to fall 
into a lower capital category and up to 
10% of capital on application to OTS. 
This would oarallel limits for national 
banks unde;lz U.S.C. 24 (Eleventh) and 
12 CFR part 24. 

The HOIA does not contain a 
provision paralleling the authority of 12 
U.S.C. 24 IEleventh). However, OTS and 
its predecessor have long recognized 
that a federal savings association’s 
incidental powers include the ability to 
make charitable contributions that assist 
its community. New S560.36 allows 
thrifts to contribute to their 
communities by makIng equity 
investments in community 
organizations that do not exceed what 
they could otherwise generally directly 
contribute and deduct for tax purposes. 
Because this is a new regulation aad 
federal thrifts have other community 
development tnvestrnent options not 
available to national banks, OTS is not 
inclined to increase the de minimis 
limit at this time. 

In this regard. we note that federal 
thrifts may. in addition to the de 
minimis authority set forth under this 
section, make community-related 
investments through their 3% of assets 
service corporation investment 
authority. The HOI_& in fact, requires 
that a thrift wishing to take full 
advantage of its authority to invest up 
to 3% of its a*set* in service 
corporations must dedicate at least 1% 
of those assets to investments promoting 
community, inner-city, or community 
development purposes. Additional 
investments may also be possible using 
an operating subsidiary, lower-tier 
entity. or pass-through investment. 
Accordingly. this section is adopted as 
proposed, wltb the limits proposed. 

Amendments to Other Reguloto~ 
Sections 

Section 545.74 Service Corporations 

The bulk of this section has been 
incorporated into new part 559. 
Subordinate Organizations. The one 
exception is the safeguards that apply to 
securities brokerage activities of service 
corporations. which have been governed 
by 12 CFR 545.74(c)(4). OTS proposed 
to amend this paragraph to remove a 
pmhibition against savings associations 
contracting with third parties for 
securities brokerage activities. but to 
otherwise leave it unchanged while the 
agency considered whether to 
incorporate this paragraph into part 559 
or to modify the safeguards and apply 
them to all securities sales programs 
taking place on thrift premises by any 
entity, including service corporations. 
aifiliates, and third party broker-dealers. 

One commenter addressed this issue. 
The commenter supported the removal 
of the prohibition on federal savings 
associations contracting with third 
parties for securities brokerage 
activities. but argued that all of 
5 545,74(c)(4) duplicates existing 
regulations and interagency guidelines 
artd should be removed. At this point, 
the agency has decided to deal with the 
broader issues of securities sales on 
association premises, including sales by 
service corporations. as part of a later 
rulemaking. This comment will be 
considered as part of that rulemaking. 
Accordingly, 5 545.74(c)(4) is being 
emended and retained as S 545.74. 
“Securities Brokerage.” to better reflect 
its new scope. 

Section 545.77 Real Estate for Offices 
end Related Facilities 

This section was not addressed in the 
proposal. It sets forth federal savings 
associations’ incidental authority to 
acquire real estate for their current and 
anticipated future office needs. The 
section is being recodified as new 
§ 560.37 without substantive change. 

Section 545.62 Finance Subsidiaries 

The proposal proposed to remove this 
section and to deem all existing finance 
subsidiaries to be operating subsidiaries. 
All of the functions performed by 
firiance subsidiaries may already be 
done with fewer restrictions by an 
operating subsidiary. The two 
commenters addressing this section 
supported the proposal. Accordingly, 
5 545.82 is being deleted. 

Section 560.93 Lending Limitations 

This section is being amended in 
connection with the amendments made 
today to new 5 559.5. Under the current 



















12) The tenis of any guaantee(sl 
issued bv you or any third party: 

(3) A description of.the securities the 
subsidiary issued: 

(4) The net proceeds from the 
issuance of securities (or the pro *eta 
portion of the net proceeds from 
securities issued through e jointly 
owned subsidiary): the gross proceeds of 
the securities issuance; and the market 
value of essets collaterdlizing the 
securities issuance (any assets of the 
subsidiary, including any guarantees of 
its securities issuance you have made); 

(5) The interest or dividend rates end 
yields, or the range thereof, end the 
frequency of payments on the 
subsidiary’s secuities; 

(6) The minimum denomination of 
the subsidi ‘s securities; and 

(7) Where K e subsidiary marketed or 
intends to market the securities. 

(d) Sales of the subsidiary’s securities 
to retail customers must comply with 
§ 545.74 of tbisxhapter. 

5 569.13 HOW msy e sevklgs Beedclatlon 
exe,c,ee Iv1 ee1vege pew*, in oonnectlan 
WWldesye corporation 0, lower-tlsr 

(a) In accordance with this se&on. a 
savings association (“you”1 may 
exercise your salvage power to make a 

contribution or a loan (including e 
guarantee of a loan made by any other 
person) to your service corporation or 
lower-tier entity (“salvage investment”) 
that exceeds the maximum amount 
otherwtse permitted under law or 
regulation. You must notify OTS at least 
30 days before making such a salvage 
investment. This notice must 
demonstrate that: 

(1) The salvage investment protects 
your interest in-the service corporation 
or lower.tier entity: 

(2) The salvage investment is 
consistent with safety end soundness; 
end 

(3) You considered alternatives to the 
salvage investment end determined that 
such alternatives would not adequately 
satisfy paragraphs (a)(l) end (al(Zl of 
this section. 

(b) If OTS notifies you within 30 days 
that the Notice presents supervisory 
concerns. or raises significant issues of 
law or policy, you must apply for end 
receive OTS’s prior written approval in 
accordance with 5 516.1(c) of this 
chapter before making e salvage 
investment. 

(cl If your service corporation or 
lower-tier entity is a GAAP-consolidated 
subsidiary. you salvage investment 

under this section will be considered an 
investment in a subsidiary for purposes 
of part 567 of this chapter. 

PART BBO-LENDING AND 
INVESTMENT 

5. The authority citation for pert 560 
continues to read as follows: 

Authority: I* U.S.C 1462.1462a. 1463. 
14e4.,4e7a, 170*,-3,1.%&J, 3803.3806: 42 
U.S.C. 4106. 

6. Section 560.30 is revised to read es 
follows: 

5566.30 General lending and Inveetme”t 
powen of federel savings aeeocia”one. 

Pursuant to section S(c) of the Horns 
Owners’ Loan Act (HOLA). 13 U.S.C. 
1464(c). e federal savings association 
may make. invest in. purchase. sell. 
participate in, or otherwise deal in 
(including brokerage or wemhousing) all 
loans end investments allowed under 
section 5(c) of the HOLA including, 
without limitation, the following loans, 
extensions of credit, and investments. 
subject to the limitations indicated end 
any such terms, condttions. or 
limitations es may be prescribed from 
time to time by the OTS by policy 
directive, order, or regulation: 
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sanken’ bank stock .......................................... 
Business development c&ii corporatiOns ....... 

commercial loans . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Cok;ymial paper and corporate debt sectsi- 

Communm, devdlmment kxns and equity iR 
vesbnarits. 

Cmsbution loam withwt security . . . . . . . . . . . . . . . . 

Gnls”me, loans ................................................ 
C,zcz;zg o, loans made thmugh credil 

Depose in insured depositw instiMions ....... 
Education loans ................................................ 
Federal government and govemmentqon- 

sored enterpose secunties and instruments. 
Finance lessrg ............................................. _ .. 
Foreign asststsnce investments ....................... 
Gene,&,, ,ess,ng ................................................. 
Home improvement loans ................................. 
Home (residential) 10~8 ................................. 
HUE-insured 0, guaranteed investments ......... 
Insured loans .................................................... 
Liquidity investments ......................................... 
Loans secured by deposit aooo”nts ................. 
Loans to financial institutions. brokem and 

dealen. 
Ms”“,aCtv,ed home loans ................................ 
Mortgsge-backed securities .............................. 
Nst!onal Housu??~ Partnership Corporstlon and 

related partnenh~ps and joint ventures. 
Nonconfomsng loans ........................................ 

HOLA authorua!40” BtaMory investment limilations (Endmtes 
contain amlicable reaulalo~ limitations) 

5(c)(4)(E) . . . . .._____.............................................. 
5(c)(4)(A) 

Same teRns as applic&le to c&tonal banks. 
. . . . . . . . . . . . . . . .._........................................ 

W(Z)(A) . . . . . . . . . . .._..___...........................~ ____._...... 

Th&:“,“F,$ .5% of total outstanding loans o, 
-__. . . 

20% ot total assets. p,ov!ded that emwms in 
excess of 10% of tots, assets may be “sed 

5(c)(2)(D) 
only for smelt business lxms, 

. . . . . . . . . . .._.____........................................ Up to 35% of total assets.0. 1 

5(c)(3)(6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5% of total sssets. provided equity invest- 
ments do not exceed 2% 0‘ total 858815.3 

5(c)(3)(D) . . . . . .._.____...._._...................................... 
1 

In the aggregete. the greater o, total capita, o, 
5% 01 tots1 essets. 

5(c)(2)(D) . . ..t........___.......................................... Up to 35% of total sssets.1. d 
(St(c)(l)(T) . . . . . . . . . .._____........................................ None.,. 

S(c)(l)(G) .......................................................... None.5 
S(c)(l)(U) ......................................................... None.5 
5(c)(l)(C). 5(c)(ll(D). 5(c)(l)(E), 5(c)(l)(F) ..... None.’ 

S(c)(l)(B). 5(c)(2)(A). 5(c)(2)(B). 5(c)(2)(0) ..... Based on pupwe and poperty fiMnCed.6 
5(C)(4)(C) ...................................................... ... 1% Of tots, sssets.7 
5(c)(2)(C) .......................................................... 70% of assets.6 
5(c)(l)(J) .......................................................... No”e.s 
5(c)(l)(B) 
5(c)(l)(O) 

.................................................................................................................. / None.>. 9 
None-J 

S(c)(l)(l). 5(c)(l)(K) ......................................... None.5 
5(c)(l)(M) ................... . ...................................... None.J. lo 
5(c)(l)(A) .......................................................... I None.* I/ 
5(c)(l)(L) ........................................................... None.>. I1 

5(c)(l)(J) ........................................................... , None.>. 11 
5(c)(l)(R) ......................................................... None.5 
5(c)(l)(N) ......................................................... None.5 

5(C)(3)(C) .......................................................... 5% 0‘ tote, assets. 



C*tegCly HOLA authorization Statutory investmen, limilaticns (Endnotes 
ccntaln appkable regulatory limitations) 

Nc”resl&“tial ,**I pqxdy loans 5(C)(Z)(B) .,........,..........,........,........................... 400% Of total capl,al.‘. 
opermnd mamQ*ment lnveshnent ccmpa- S(c)(l)(Q) .._............................................... Ncne.J 

me* ‘5. 

SmaU busmess investment mmpames ‘7 .____.... 
Sma,Cbuslneswelated securities . . . . . . . . . . . . . ..t..... 
State end kxa, government obligabcno . . . . ..___.. 
state houping c.xpcra,lc”* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Tmnsacricn account loans. including cverdm,,s 

NOti 

SeMce corEor*ticns .,....................................... 5(c)(4)(8) . . .._._.......__...................................... 396 0, total assets. as long as any amourns in 
excess 012% 0, ,otal assets lullher cc- 
My, inner city, or commumly development 
purposes.‘6 

5(c)(4)(D) . . . . . . . . .._............................................... 1% of total essets. 
S(c)(l)(S) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ncne.~ 
5(c)(l)(H) . . . . . . . . . . ..t........................................... None.“. ‘* 
S(C)(l)(P) 19 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . wxe.J. 
5(c)(l)(A) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Ncne.J- m 
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I For purposes of determining a Federal savifvgs association’s peroemage of asseU limitation. investment in commareial paper and ccrpore,e 
deM seourities muSt be aggregated will me Federa, sanngs asscoialion’s wwes,mem in consumer loans. 

‘A Federal savings asscoiaticn may invest in ocmmerc#al paper and unpna,e debt secumies. which mcludes cnrpcre,e debt seanlies con- 
vertible into Stock. SubjSCt to mS pmvlSicM Of 5560.40. Amourns in excess 01 3wb of SSSB~S. in ,he e 
tionS purchased by me asooC~Stion directly lmm the original obliger and !or which no findefs or referral BBS have been pad. P 

gregate. mey be invested only in cb,@a- 

‘The 2% cl esee18 lim~bcn is a sublimil lcr mveebnents within the cvereU 5% cl aseeto limilaucn on community development loans and in- 
veStmen& The qwMe,Ne standards for sGch loons and ime&nentJ are se, lath in HOLA section 5(c)(3)(S). as explained I” an opimcn o, the 
01s Chief Ccunsa, dated Ma 

‘Amounts I” excase cl 3 d 
10. ,995 (avadtie upon request a, the address se, tcrvl in (616.1 (a) cl rnls ohepfer). 

for which nc lindefs or referral 
of essets. in eggregefe. may be invested cnlv m ,wns made by the essccia,mn drectly to me ongina, cbligw and 
lees have been pad. A Federa savings assoontion may in&de loans lo dealers tn consumer goods to tmance 

lnventcry acd 6cor planning in me total investmmW made under this sezrina 
‘While lhere is no stBtutcry lima on certain 

ca,km loans. and dews,, ecccum la 
categoric% of loams and t"Vestme"ts. i”cl”ding credit card loa”% home lmproveme”, ,,e”s. ed”. 

ans. OTS may estaMish an tndiiual limit on such loans or investmenb it Ihe as$c&ticn’s ccncenfmbcn in 

e pcvisions cl 9560.41. 
such loans or inwetmeMs pmeems e eelen, and soundness concern. 

bA Fedem, savings asscw,ion may engage in leasang acbvitiee sub@c, to th 
‘TW 1% of assets limltarion mies to Um aggregae ctns,anding mveebm 

W Inter-American Savings end Loan Sank. SI 
‘A home (or residential) lcen lncludee Icon! 

unit or unRs cl e condominium or housing caq.~~~r. 
PA Fedem, savings asscciatic” may make home loans 
loThe asssBIs 

aoxcwwe.3, 0‘ I 
uaMyirrg es ,,qui* invesbnems ere descn 
566.1 Ml, 0‘ ,,?,s chaote, do n-c, awl” ,cr D”rwI 

mts ma& under me Fcreign Ass~.&ance Act and in 6%~ capital cl 
ach ewesfments may be made scbtec, to the provisicns cl $560.43. 
s secured by one,&?cr lemiiy dwellings, multi-lamely readenlia, propalty and loans secured by a ___&_ 

ncvlhw~ Of §@%0.33. 560.3d al-d 580.35. 
6.1 (g) al tiis chapter. The mebwy limitabcns (except lhcse lcr beankern 

;es 0‘ ulie sec,icn. 
and cmer’tke dip&b 

Such loans may no, exceed Vie wiltdrawable emcun, c, the account 
I may be made Whcti limitsticn, provided Me Federal savings assccnbcn & 

&Go%, 

mey only iwe*, in these loans il they ere secured by cb@etlons of. or by c,b,igascns fully guam~e~a& 
.ncipel and interest by, me United States or eny cl aS egenaes w insbunmtimes. me hxrcwer is a finarwal msmwcn msured 

lnswawe Ccrp~mUon w is a broker or dee&r registered ma\ ,he Secwkiee and Exchange Commnsion, a* me mmke, ~a ue of ma e8_ “r 
“Mies for eech lea” a, leas, equals ,he ema”“, of “,e loan n* *a twna ” ** m=* 

I3 If the wheels and axles 01 the manu,ectured home h 
. ..- . .._....._..._..._ I_, 
;av? en removed end I, IS permanency anixed 10 a foundawn. S loan Secured by a 

CaMtin Of a mnulachlred home SeKl developed re-nce~ ICI on wnrcn ” 6”s may ae trermd BS a hcme Man. 
“Wiihcui repard lo any limitations of this part. a Federal savmgs associa6cn may tie or inveSt in me tully insured or 

nonres!dentta, real eswe loans insured or waranteed by the Eccncmlc Deveiccment Admimstraticn. me Farmem Home 1 
uarenteed portion 01 
dmin~swatlon. M MB 

lmem companies that are reo~stered wth the Securities and Exohence lsThs au&&is limited to &estmen’ks in cpswend managernem imes~ 
Commission wdar tie lwestment Ccmpan 
men, policy (changeable cn,y if authorized b 

Act of 1940. The pcmcllc 01 ule investment company mist be restrided by the company’s Moe& 
y shareholder vote) scls~ to investmen*l that a Federal ravmgs asstia~on may, wMcti limitation 

as ,c prcetiege of assete. invest in. sell. redeem. hcK1. or c,bewi~se deal in. Sepamte and apart lmm ulis atihomy. a Federal sawngs assccio- 
tic” “my “We pa+Wh,cugh m”esb”e”+ to me extent authonr~ by 9560.32. 

lb A e&m, sev,mr r.~~n=t/.?” .“.a” #““ml I” =oN,,.~ ,.nmn,slhnn. .,hk.,.t tn 18.r ~...,i&n..n n, mm.. E40 ..t ,#..n ,.*““.a* 
w-m”“.. ..-, . . ..-.. --.-.- -. ‘---““,-l,““. .” -8,” *‘“..r,“,u .,a F,, “.,O “, .,aII “.,y,,.z. 

i association may only lnves, In smell &siness investment companies lcrmed pursuant lo seaon 30, (d) of the Small Bus& 
,““es,me”, Act cl 1956. 

“A Federal savings 
ness 

111 mis category includes obligations iksued by any state. teticry. or poeseesicn 01 the United States or political subdivision thereof (including ._^__.. _____^i__ ^_ .__._._^_.^Iz._ ^‘_ _.^I^ ^_ -I:*__, ^..LLI.i_.__, __,b,ect ,c *5M).42, 
#ied 10 the provisions cl *660.,2,. 
Wmmerclal dewsit or trsnsacbcn accounts shall be cons~!~ed 

7. Sections 560.32, 560.36. and 560.37 
are added to read es follows: 

5560.32 Pass-mrough invewnents. 

(a) A federal savings asso~fation 
L”you”) may meke pass-through 
investments. A pass-through investment 
occurs when you invest in an entity 
Pccmpany”) that engages only in 
activities that you may conduct directly 
and the investment meets the 
requirements of this section. If en 

investment is authorized under both 
this section end scme other provision of 

investment limits (e.g.. no more then 

law, you may designate under which 
400% of total capital may be invested in 

authority or authorities the investment 
nonresidential real property loens). 

is made. When making a pass-through 
Cbl You may make a pass&rough 

investment. you must comply with all 
investment without prior notice to OTS 

the statutes end regulations that would 
if all of the following conditions are 

apply if you were engaging in the 
mat: 

activity directly. For example, you (1) You do not invest more than 1.5% 

proportionate share of the company’s of your total capital in cne company: 

assets will be aggregated with the assets 
you hold directly in calculating 

(21 The book value of your aggregate 
pass-through investments does not 




